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OPINION

This is an appea from a final decree of divorce. Janet Leigh Traylor Clement (“Ms.
Clement”) challenges the trial court’s judgment on numerous grounds relating to the vauation,
classification, and distribution of marital property. Duke BowersClement (“Mr. Clement”) contends
that the trial court erred in awarding alimony to wife for a seven-year period.



|. PROCEDURAL HISTORY

On February 8, 2001, Mr. Clement filed his Complaint for Divorce alleging irreconcilable
differences. On March 26, 2001, Ms. Clement filed an Answer and Counter-Complaint for Divorce
allegingirreconcilabledifferencesand inappropriatemarital conduct. OnJune 16, 2001, Mr. Clement
amended his complaint to also allege the ground of inappropriate marital conduct. The divorcetrial
took place on January 6, 7, 8 and 9, 2003. An Order on Permanent Parenting Plan was entered by
agreement on March 11, 2003. The trial court entered a final decree of divorce on September 2,
2003, and the Court amended itsfinal decree on December 1, 2003 (nunc pro tunc as of September
2, 2003). Ms. Clement filed a notice of appeal on September 24, 2003. Mr. Clement filed a notice
of appeal on October 1, 2003.

1. FACTS

Janet Leigh Traylor Clement and Duke Bowers Clement met while they were attending
college at the University of Tennessee at Knoxville. Both parties earned college degrees. They were
married on April 4, 1981, and their son, Bowers, was born on September 30, 1987. In 1996, they
began building alarge, well-appointed home on an estate-sized | ot in the River Oaks neighborhood
of Memphis, and they moved into this house in 1997.

Atthetimeof their wedding, Ms. Clement worked in Nashvilleasamarketing representative
for Thomas J. Lipton, Inc., marketing products such as Lipton Teaand Wishbone salad dressingsto
grocery stores. She continued working at Lipton after sheand Mr. Clement were married and moved
to Memphis. She earned approximately $24,000 per year while employed by Lipton. Approximately
two yearsinto their marriage, Ms. Clement left Lipton and went to work for George Garner Travel
Agency as an assistant manager in the leisure department, and she continued working at George
Garner Travel until shebecame pregnant with Bowers. After Bowerswasborn, Ms. Clement became
afull-time homemaker. It was undisputed at trial that Mr. Clement did not want his wife to work
outside the home. Around 2000, toward the end of her marriage to Mr. Clement, Ms. Clement
returned to work at George Garner on apart-timebasis, earning approximately $1,065 per month and
receiving no retirement or health benefits.

Mr. Clement, at the time of his wedding to Ms. Clement, worked for Clement Lumber and
Realty Co., a family business located in West Memphis, Arkansas, where he was involved in
construction and real estate sales. When Clement Lumber and Realty was dissolved, Mr. Clement
went to work for another of his family’s businesses, Guaranty Loan and Real Estate (“Guaranty”),
also located in West Memphis, where he worked at thetime of trial. At Guaranty, Mr. Clement was
primarily involved in construction, and headed the construction division of the company, one of five
divisions. At the time of trial, Mr. Clement’ s gross annua income was $645,471.

Because Ms. Clement’ s contribution as a homemaker, and the appropriateness of alimony,
are both at issue in this case, we must review the evidence brought forth at trial concerning the
respective roles of Mr. and Ms. Clement in the marriage and the degree of fault that they may have
borne for the dissolution of the marriage. The parties were not atogether in accord in ther
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descriptions of the quality of themarriage prior to itsunraveling. They had marital difficultiesinthe
early eightiesthat necessitated marriage counseling. Ms. Clement described Mr. Clement aslargely
absent from the home even during hisfreetime, dueto hisgolfing, duck hunting, fishing, tripsto see
football and baseball games, tripsto hunt big gamein the West, and ski trips. On anormal weekend,
Ms. Clement testified, Mr. Clement would leave for the golf course in the morning and would not
return until 6 or 6:30 p.m. on both Saturday and Sunday. During hunting season, Mr. Clement would,
accordingto Ms. Clement’ stestimony, hunt on most weekends, and on weekdayshewould goto bed
very early at night so he could rise early to hunt the next morning. He enjoyed taking half-week trips
to ski or see sports games. Ms. Clement also testified to a number of occasions on which Mr.
Clement drank to excess and engaged in raucous and embarrassing behavior in public, such as
brawling in aKnoxville bar, dumping out abox of ribbonsfrom Mothers Against Drunk Drivingin
the parking lot of afootball stadium, lifting up women’s dresses on dance floors “lots of times,”
stealing candlesticks from the Mansion at Turtle Creek restaurant in Dallas in the presence of their
son,' and passing out in a restaurant so that his face landed in his food. Mr. Clement’s drunken
shenanigans resulted in his gection from various establishments and caused their son, Bowers, to
ask Ms. Clement about Mr. Clement’ sdrinking. Mr. Clement was a so present at 21991 meeting of
the executive committee of the Osiris organization of the Memphis Cotton Carnival, held at
Memphis Country Club, when two topless women were brought in to help entertain the attendees.
Ms. Clement called Joyce Jones, alongtime employee of Memphis Country Club who wasworking
at the Osirisevent, to testify that Mr. Clement was among the men who lined up for private sessions
with thewomen, and that he emerged from his session with a“very satisfied expression on hisface.”

Ms. Clement contended that she borethelion’ sshare of responsibility for the upkeep of their
home and the parenting of their son, who suffered from medical problems when he was ababy and
was diagnosed with alearning disability whilein school. At trial it was undisputed that Mr. Clement
remained at work during thedilation and curettage procedures performed on Ms. Clement after each
of her two miscarriages prior to the birth of their son Bowers. Bowers had four surgeries during his
early childhood, and it was undisputed that Mr. Clement was present for only one of the four
procedures, and that on the sol e occasion when hewas present, Mr. Clement departed on athree-and-
a-half-week African safari just hoursafter Bowersemerged from surgery. Ms. Clement alsotestified
that shearranged for Bowers' education, arranged hisafter-school activities, drove himto hisgames,
organized his birthday parties, and bought his Christmas presents. She testified that she served asa
room mother, president of the parents board, and did fundraising for Presbyterian Day School,
where Bowers was enrolled as a student. She testified that she always attended the parent-teacher
conferences at Bowers' schools, and that Mr. Clement did not attend any of them. She arranged for
Bowersto receive help for alearning disability at SpeechCare and Fournier Learning Center. Ms.
Clement did concedethat Mr. Clement attended ameeting with Dr. Y vonne Fournier whenthey were
arranging for Bowers to be tested at Fournier Learning Center.

1 Mr. Clement testified that he did not, in fact, attempt to steal the candlesticks, but that the husband of the
couple dining with them that evening placed the candlesticks in Mr. Clement’s jacket pocket without his knowledge.
According to Ms. Clement’s testimony, when confronted by her protestations that “[t]hisisjust uncalled for ... Thisis
their property. We have children here,” Mr. Clement left the candlesticks on a ledge outside the establishment.
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Accordingto Mr. Clement’ stestimony, heoftentook Bowersgol fing and on hunting, fishing,
and sportstrips, and hehel ped coach Bowers' sportsteamsuntil Bowersbegan playing school sports.
Mr. Clement alleged that Ms. Clement occasionally drank to excess, and asan exampl e, testified that
Ms. Clement once drove the wrong way down a one-way section of Poplar Avenue after |eaving the
Cockeyed Camel bar and restaurant in Memphis. Mr. Clement testified that the Clements marriage
was a happy one until 1998 when he discovered that Ms. Clement was involved in arelationship
with aman she met in Floridaon awomen’ stennistrip. Therelationship, conducted largely through
sexually-oriented emails, occurred while Mr. and Ms. Clement were undergoing marriage
counseling. Ms. Clement had another affair, with a college football coach who lived elsewherein
Tennessee, that she admitted during her deposition in the divorce. With the assistance of a private
detective, Mr. Clement learned of an affair Ms. Clement was having with a prominent Memphis
businessman. Mr. Clement’ sdiscovery of thisaffair led to aconfrontation between himself and Ms.
Clement in the master bedroom of their home in January of 2001. Approximately amonth later, on
February 8, 2001, Mr. Clement filed for divorce.

There was also much testimony adduced at trial concerning the values of the various
propertiesat issueinthiscase, including the marital home and the vari ous separate properties owned
by Mr. Clement. Thevalue of the marital home was contested since Mr. Clement contended that the
lot on which the house sat was his separate property, asit wasreceived asagift from hisfather prior
to Mr. Clement’s marriage to Ms. Clement. The appreciation of Mr. Clement’s separate property
during the marriage was also avigorously contested issueat trial, since Ms. Clement allegesthat her
contributions to its appreciation and preservation were substantial and should render such
appreciation amarital asset.

Thetria court did not include any findings of fact in its fina decree of divorce. The court
based its distribution of marital assets on the figures presented by Mr. Clement in his Rule 14(c)
affidavit. However, thetria court did not mention the appreciation of Mr. Clement’ s separate assets
initsdecree. Nor did thetria court mention theissue of the marital home' s value or the question of
whether the lot should be classified as separate or marital property. Thetrial court did not mention
the valuabl e pieces of personal property held by the parties or the substantial marital liabilities that
were listed on one or both of the parties 14(c) affidavits. Because this appeal is focused on
classification, valuation and distribution of property in thisdivorce, we will addressthetrial proof
on these variousissues in the Analysis section of this opinion, infra.

1. ISSUES
Appellant, Ms. Clement, presents the following issues for review:

1 “Based uponal of theevidence presented at trial, should M s. Clement recelveagreater-than-
equal share of the marital estate?’



2. “Did the manner in whichthe Trial Court valued (or failed to value) and classified (or failed
to classify) the parties marital residence result in an inequitable distribution of marital
property?’

3. “DidtheTrial Court errin (A) failing to make afinding asto whether the appreciationin Mr.
Clement’s separate property was marital or separate; and (B) failing to find that the
appreciation of Mr. Clement’ s separate property should be included in the parties marital
estate and equitably distributed with the parties’ other marital assets?’

4, “DidtheTrial Court err infailing to distribute various val uable marital assetsand substantial
liabilities resulting in an inequitable distribution of marital property?’

5. “Did the Tria Court err in valuing the automobile Ms. Clement primarily drove?’

6. “Should Ms. Clement be awarded alimony in solido from Mr. Clement’s separate estate

(which Mr. Clement valuesin excess of $5.3 Million) where the parties were married for 22
years; where Ms. Clement fulfilled her role in every respect as awage-earner, home-maker,
and parent; where Mr. Clement earned approximately $645,400 per year; and where Mr.
Clement hasan enormous separate estate (M s. Clement only raisesthisissueasan alternative
argument in the event this Court finds, after reviewing the entire record, that the parties
actual marital estate isinsufficient to arrive at a just result?)”

Appellee, Mr. Clement, presents one issue for review:

7. Did the Tria Court err in awarding Mrs. Clement rehabilitative alimony in the amount of
$4000.00 per month for seven years?

V. STANDARD OF REVIEW

Our standard of review in this non-jury case is de novo upon the record of the proceedings
below and thereis no presumption of correctnesswith respect to thetrial court's conclusions of law.
Campbell v. Florida Steel Corp., 919 SW.2d 26 (T enn.1996) and Tenn. R.App. P. 13(d). Thetria
court's factual findings are, however, presumed to be correct and we must affirm such findings
absent evidence preponderating to the contrary. Union Carbide Corp. v. Huddleston, 854 S.W.2d
87 (Tenn.1993).

Because the tria judge isin a better position to weigh and evaluate the credibility of the
witnesseswho testify orally, theweight, faith, and credit to be given to any witness' stestimony lies
in the first instance with the trier of fact, and the credibility accorded will be given great weight by
the appellate court. In re Estate of Walton v. Young, 950 SW.2d 956, 959 (Tenn.1997). In
reviewing documentary proof such as deposition testimony, “all impressions of weight and
credibility are drawn from the contents of the evidence, and not from the appearance of witnesses



and oral testimony at trial.” Wellsv. Tennessee Board of Regents, 9 SW.3d 779, 783-784 (Tenn.
1999).

V.ANALYSIS

Aswe will explain below, we have determined that thetrial court erred inits classification,
valuation, and distribution of the marital property in this divorce. We conclude that Ms. Clement
should receiveagreater share of themarital estatethan was awarded to her by thetrial court, and that
themarital estate must includethe appreciation of severa of Mr. Clement’ sseparate properties. We
have also determined that thetrial court erred in failing to consider the personal property held by the
partiesas part of themarital estate, and that it erred initsvaluation of the car driven by Ms. Clement.
Wefurther concludethat thetrial court was correct in awarding Ms. Clement rehabilitative alimony
for seven years, but that the court erred in providing that such alimony would end upon the death of
Mr. Clement.

1. “Based upon all of the evidence presented at trial, should Ms. Clement receive a greater -
than-equal share of the marital estate?”

Ms. Clement’ sfirst issue on appeal iswhether she should havereceived agreater-than-equd
share of the marital estate. She contendsthat, in view of the uniquefacts of this case—including the
twenty-two-year duration of their marriage, Mr. Clement's greater vocationa skills and
employability, hissuperior likelihood of acquiring more capital assetsand incomein thefuture, and
hissizabl e separate estate—an equitabledivisionwould give M s. Clement agreater-than-equal share
of the marital estate.

The statute governing the equitable division of marital property reads, in relevant part, as
follows:

In making equitable division of marital property, the court shall consider al relevant
factorsincluding:

(1) The duration of the marriage;

(2) The age, physica and mental health, vocational skills, employability, earning
capacity, estate, financia liabilities and financial needs of each of the parties;

(3) Thetangible or intangible contribution by one (1) party to the education, earning
capacity, estate, financial liabilities and financial needs of the parties;

(4) The relative ability of each party for future acquisitions of capital assets and
income;

(5) The contribution of each party to the acquisition, preservation, appreciation,
depreciation or dissipation of the marital or separate property, including the
contribution of a party to the marriage as homemaker, wage earner, or parent, with
the contribution of a party as homemaker or wager earner to be given the same
weight if each party hasfulfilled itsrole;
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(6) The value of the separate property of each party;

(7) The estate of each party at the time of the marriage;

(8) The economic circumstances of each party at the time the division of property is
to become effective;

(9 The tax consequences to each party, costs associated with the reasonably
foreseeable sale of the asset, and other reasonably foreseeable expenses associated
with the asset;

(10) The amount of social security benefits available to each spouse; and

(11) Such other factorsas are necessary to consider the equities between the spouses.

T.C.A. 836-4-121 (c). Itisnecessary for usto consider these factors here. We note that the duration
of the marriage, twenty-two years, isacomparatively lengthy marriage. However, both of the parties
are till young enough to have some years, perhaps decades, of employment ahead of them. There
isadramatic disparity in therespective vocational skills, employability, and earning capacity of Mr.
and Ms. Clement---Mr. Clement’ syearly salary was approximately thirty-two timesMs. Clement’s
yearly salary at the time of trial. It was undisputed that, once their son Bowers was born, Mr.
Clement desired that Ms. Clement not work outside the home, and that she spent approximately
thirteen yearsasafull-time homemaker. Mr. Clement wasthe primary breadwinner of thefamily for
the duration of the marriage, and it is fair to say that Ms. Clement’ s primary responsibility for the
home and for parenting Bowers freed Mr. Clement up to pursue his business interests. From the
evidence adduced at trial, Ms. Clement does not have comparable likelihood of obtaining capital
assets and income in the future, due at least partly to her thirteen years working in the home. The
application of the next factor, set out in T.C.A. 8 36-4-121 (c) (5), isakey issuein this case:

The contribution of each party to the acquisition, preservation, appreciation,
depreciation or dissipation of the marital or separate property, including the
contribution of aparty to the marriage ashomemaker, wage earner or parent, with the
contribution of aparty as homemaker or wage earner to be given the sameweight if
each party hasfulfilled itsrole.....

From our review of the evidence, it isindisputable that Ms. Clement, in her role as homemaker and
parent, played an important role in the acquisition, preservation, and appreciation of the marital
property, and the preservation and appreciation of some of the separate property at issuein thiscase.
Indeed, from the largely undisputed accounts of Mr. Clement’s work commitments, his frequent
recreational trips, his absences during medical procedures, his lack of involvement in his son’s
education, and hisfondness for acohol during the marriage, it appearsthat Ms. Clement bore even
more responsibility for the maintenance of the home and the parenting of their son thanistypical in
such arrangements where one spouse is the breadwinner and the other is the homemaker. Ms.
Clement’s stable presence in the home made it possible for Mr. Clement to pursue his business
interests and consequently made the acquisition, preservation, and appreciation of marital and
separate property possible. We will discuss this issue in more detail, in our discussion of Issue 3,
infra.



Astothenext factor, thevalue of the separate property of each party, Mr. Clement’ sseparate
property isworth in the millions of dollars, and Ms. Clement’s separate property is comparatively
minimal. While substantial at the time of their wedding, Mr. Clement’ s separate property increased
significantly during his marriage to Ms. Clement, due to gifts and inheritance. The record contains
nothing to suggest that Ms. Clement had a substantial estate at the time of their wedding.

As to the economic circumstances of the parties at the time the division of property is to
become effective, Mr. Clement’ s separate estate will be substantial, aswill hisincome from hisjaob,
whichisin the mid-to-high six figures. In contrast, Ms. Clement’ s economic circumstances will be
straitened---with yearly earnings of approximately $20,000 and over a decade spent outside of the
paid workforce, Ms. Clement’s earnings will be comparatively limited. The fact that Ms. Clement
earned a higher salary in the early eighties than she did when returning to work in 2000 when the
marriage was dissolving, evenignoring the effectsof inflation in theintervening years, isillustrative
of her sharply diminished earning capacity.

We conclude that it is not appropriate to divide the marital estate in a mechanical fashion;
an equitable distribution of marital property need not be a precisely equal distribution of marital
property. Having reviewed the record in depth and the statutory factors applicable to this case, we
conclude that Mr. Clement did receive a disproportionate share of the marital estate, and that Ms.
Clement should receive agreater share of the marital estate than she was awarded by thetrial court.
Excludingtheappreciation of Mr. Clement’ sseparate property (whichisdealt with separately, infra),
and excluding the marital liabilities incurred for the purchase of the Riverwalk Drive home, we
believe that Ms. Clement should receive an equal share of the marital property dealt with in this
appedl, including the marital residence, the personal property retained by Mr. and Ms. Clement, the
wine collection, and the BMW automobile. We leave undisturbed the trial court’s distribution of
various bank accounts, annuities, insurance policies, and investments. In light of the factors
discussed above, especialy Ms. Clement’ s diminished earning capacity due to having worked as a
full-time homemaker for thirteen years, as well as Mr. Clement’ s sizable separate estate, and Ms.
Clement’ ssubstantial contributionsto their household asahomemaker and parent, we conclude that
such a distribution will be equitable. In making this distribution, this Court recognizes that Ms.
Clement, under these circumstances, has a considerably lesser chance of acquiring assets in the
future than does Mr. Clement, given her lack of separate property and diminished earning capacity,
compared with Mr. Clement’ s large separate estate and significant yearly income. Ms. Clement’s
work as a homemaker played a significant role, we conclude, in alowing Mr. Clement to manage
the properties and foster the business interests that compensate him so well. Granting Ms. Clement
agreater share of the marital estate than was awarded by thetrial court is therefore equitable.

2.“Did themanner in whichtheTrial Court valued (or failed tovalue) and classified (or failed
to classify) the parties marital residence result in an inequitable distribution of marital
property?’

(a) Classification of the marital residence



Ms. Clement’ s second issue on appeal iswhether thetrial court erred in theway it classified
and valued the Clements marital residence. Ms. Clement contends that both the lot on which the
house rests and the house itself should have been classified as marital property; Mr. Clement
contendsthat thelot ishis separate property, and that only the house, the bushes, thetrees, thefence,
and the swimming pool should be classified as marital property. Ms. Clement further contends that
the court erred in valuing the marital residence. The court did not explicitly address, in its fina
decree of divorce, the contested issue of the classification and valuation of the lot and the house. By
fully adopting the figures put forth by Mr. Clement in his 14(c) affidavit, the court seemed to have
implicitly adopted hisargument concerning the classification and val uation of the houseand lot. But
in the absence of fact-finding we will evaluate the trial proof on thisissue de novo.

We will first consider the issue of the classification of thelot. Proof at trial showed that the
lot was given to Mr. Clement by his father about a month before Mr. and Mrs. Clement were wed.
Thelot wasttitled in Mr. Clement’s name. For these reasons, Mr. Clement contends that the lot is
separate property. Ms. Clement testified that Mr. Clement told her that they were paying his father
back for the lot, on a year-to-year basis, although no cancelled checks or other documents were
introduced at trial to show that the Clements had, in fact, ever paid the elder Mr. Clement anything
for the lot.

We believethat, evenif thelot were originally Mr. Clement’ s separate property, thelot and
thehome, taken together, constituted marital property at thetimeof trial. Theevidence preponderates
in favor of afinding that Mr. Clement and Ms. Clement treated the lot as “their” lot and that Ms.
Clement expended considerable effort helping to clear the lot, landscape it, and maintain the yard
throughout the yearsthey lived in the spacious house they built there. Although thelot was given to
Mr. Clement approximately a month before his wedding to Ms. Clement, the record suggests that
the lot was never intended by Mr. Clement to be used for anything other than a marital residence.
Under these circumstances, we deem thelot to have been agift by Mr. Clement to the marital estate.
Furthermore, we conclude upon review of therecord that even if the lot were not intended as a gift
by Mr. Clement to the marital estate, that the way he and Ms. Clement treated the lot resulted in the
transmutation of the lot from separate into marital property. Transmutation

occurs when separate property is treated in such a way as to give evidence of an
intention that it become marital property. One method of causing transmutation isto
purchase property with separate fundsbut to taketitlein joint tenancy. Thismay also
be done by placing separate property in the names of both spouses. The rationae
underlying both these doctrines isthat dealing with property in these ways creates a
rebuttable presumption of agift to the marital estate. Thispresumptionis based also
upon the provision in many marital property statutes that property acquired during
the marriage is presumed marital. The presumption can be rebutted by evidence of
circumstances or communications clearly indicating an intent that the property
remain separate.



Batson v. Batson, 769 S\W.2d 849, 858 (Tenn. Ct. App. 1989). The evidence preponderatesin
favor of afinding that the lot wastreated as marital property, that Ms. Clement hel ped substantially
to clear, landscape, and maintain the lot, and that it was not treated as Mr. Clement’s separate
property during the marriage. Furthermore, we note that in 1997, to obtain aloan for funds spent to
develop thelot, both Ms. Clement and Mr. Clement signed anote for the benefit of Guaranty Loan,
and adeed of trust to secure that note, for which the underlying property was the River Tide Cove
lot, with the implication that they were both owners of the lot. Under these circumstances, we
conclude that the lot would have been transmuted to marital property even if Mr. Clement had not
made it a gift to the marital estate, which we conclude he did.
(b) Valuation of the marital residence

Wenow turn to the question of thevaluation of themarital home. Both parties had appraisals
performed by licensed and certified appraisers, and the reports of both of these appraisers were
introduced at trial. Ms. Clement called her appraiser, Ray Hoover, as an expert withess at trial. Mr.
Clement did not call any expert withesses at trial to testify as to the value of the marital home, but
Mr. and Ms. Clement’ s counsel stipulated that Mr. Clement’ s appraiser, Benny Tyson, would have
testified to the correctness of the values contained in his appraisal report .

Thetrial court did not explicitly state which appraisal it found to be correct. However, in
making the distribution of marital property, thetrial court relied upon the valuesthat were provided
by Mr. Clement. Therefore, it is presumable that thetrial court relied upon the appraisal offered by
Mr. Clement’ s appraiser, Benny Tyson. Using a sales comparison approach, Mr. Tyson estimated
the value of the property including both the lot and improvementsto thelot, to be $1,450,000. Using
acost approach, Mr. Tyson estimated the value of the lot to be $425,000, and estimated the value
of improvements to the lot at $1,018,635. Minus the depreciated value of site improvements, and
plus the as-is value of site improvements, Mr. Tyson estimated the value of the lot plus the house
to be $1,453,076.

Ms. Clement’ sappraiser, Ray Hoover, arrived at significantly different figures. Using asales
comparison approach, Mr. Hoover estimated the value of the home and lot at $2,350,000. Using a
cost approach, Mr. Hoover estimated the site value at $1,000,000, and estimated the value of
improvementsto thelot at $1,311,008. Minus the depreciated value of siteimprovements, and plus
the as-is value of site improvements, Mr. Hoover estimated the value of the lot plus the house at
$2,421,678 using the cost approach.

We conclude that the evidence preponderatesin favor of the appraisal value of $2,421,678
offered by Ms. Clement’ sappraiser, Ray Hoover, based on the cost approach. Thereweresignificant
weaknesses in Mr. Tyson's appraisa that cast doubt upon the validity of his appraisal. On his
appraisal report, Mr. Tysonerroneously indicated that thelot consisted of 3.38 acres. Thelot actually
consisted of 4.2 acres. Whether the entirety of the 4.2 acres should have been considered in the
appraisal was contested at trial, since a small cemetery was included on the property, and the
Clementswere not taxed on the property where the cemetery sits. But even considering the presence
of the cemetery, it was agreed by all parties that the lot was at |east 3.83 acresin size, and that the

-10-



cemetery did not detract from the “ curb appeal” of the property, and, indeed, had only been visited
twiceduring thetimethe Clementslived there. Mr. Tysoninexplicably based hisappraisal ona3.38-
acrelot. Furthermore, wenotethat the comparabl e propertiesused by Mr. Tyson were quite different
from the Clement property. Of the six comparable properties used by Mr. Tyson in making his
estimate, only one of them sat on more than one acre of property, and most of the comparabl e houses
were of significantly less square footage than the 9,757 square foot Clement home---only three of
the comparabl e properties used by Tyson had morethan 7,000 square feet, none had morethan 7,906
squarefeet, and the other threeranged from 5,630 to 6,536 squarefeet. Although Mr. Tyson adjusted
the sal es price of these comparabl e properties accordingly, we believe that, when combined with his
erroneous calculation of the size of the Clement lot, these disparities between the comparable
properties and the Clement property renders the validity of his appraisal questionable.

By contrast, Ms. Clement’ sappraiser, Ray Hoover, offered an estimate based onthe 4.2 acre
size of thelot, which, unlike Mr. Tyson’s 3.38-acre figure, was at least arguably the correct size of
the lot. Of the six comparable properties used by Ms. Clement’ s appraiser, four of them were of
homes that sat on greater than one acre. The acreage of the comparable properties used by Mr.
Hoover wasasfollows: 0.43 acres, 0.46 acres, 1.75 acres, 2 acres, 2.95 acres, and 7 acres. Thesquare
footage of the comparable homes used by Mr. Hoover was also more in line with the size of the
Clement home, with squarefootagesranging from 5,500 squarefeet to 14,495 squarefeet, with only
two of the comparable properties having less than 7,000 square feet.

We conclude that, given that Mr. Tyson based his appraisal on the inaccurate statement of
the Clements' lot as being 3.38 acres, combined with the use of comparable properties that had
significant disparities from the Clement property, the trial court erred in following Mr. Tyson’s
appraisal. Webelievethe evidence preponderatesin favor of Mr. Hoover’ sappraisal of the property
at the value of $2,421,678.

(c) Distribution of the marital residence

We conclude that the equity in the marital residence should be distributed equally between
the parties. The case will be remanded to the trial court to consider amethod of payment, such as
installment payments or the sale of the house and division of the proceeds.

3.“DidtheTrial Court err in (A) failing to make a finding as to whether the appreciation in
Mr. Clement’s separate property was marital or separate; and (B) failing to find that the
appreciation of Mr. Clement’s separate property should beincluded in the parties marital
estate and equitably distributed with the parties other marital assets?”

Ms. Clement’s third issue on appeal is whether the trial court erred in failing to find that
appreciation inthe value of Mr. Clement’ s separate property was marital property, and infailing to
distribute such property with the other marital assets. Through family gifts and inheritance, Mr.
Clement has recelved numerous assets that he contends are his separate property. These assets
include 7,754.5 shares of Guaranty Loan and Real Estate in West Memphis, Arkansas, which
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constitutesa7.3% interest inthat company?; seven sharesof Avondal e Apartments, Inc. (out of thirty
outstanding shares, eight of which are owned jointly by Mr. and Ms. Clement); a fifty percent
interest in Clement & Norfleet, acommercia real estate concern in West Memphis; an interest in
Clement & Norfleet Farms, the operating arm for Parkin Farm in Cross County, Arkansas; and an
interest in Parkin Farm consisting of a 438 acre tract owned by Mr. Clement and a 4,100 acre tract
owned jointly by Mr. Clement and his cousin, Jay Norfleet (who owns another 530 acre tract). The
proof at trial showed that each of these properties had appreciated significantly during the twenty-
two year duration of the Clement marriage. While Ms. Clement concedesthat these propertiesbegan
as Mr. Clement’ s separate property, she contends that, due to her contributions to their marriage as
ahomemaker, she contributed to the appreciation and preservation of these assets, and that therefore
such appreciation should be considered part of the marital estate and distributed accordingly.

(a) Ms. Clement’ s contributions as a homemaker to the preservation and appreciation of
Mr. Clement’ s separate property.

Under Tennessee law, inherited property isgenerally separate property that isnot subject to
division as marital property upon divorce. See Tenn. Code Ann. § 36-4-121(b)(2). However, the
income from and increase in value of separate property may be considered marital property if each
party substantially contributed to the separate property’ s preservation or appreciation. A * substantial
contribution” is one that is rea and significant. It need not be monetarily commensurate with the
appreciation in a property’s value during the marriage. Moreover, the contribution need not be
directly related to the specific property involved. A contributionissubstantial if it enabled the spouse
who owns the property to retain it during the marriage. For this reason, Tenn. Code Ann. § 36-4-
121(b)(1)(D) providesthat asubstantial contribution caninclude*thedirect or indirect contribution
of a spouse as homemaker, wage earner, parent, or family financial manager, together with such
other factors as the court having jurisdiction thereof may determine.”

Aswe have noted elsewhere in thisopinion, thetrial court made no fact-finding concerning
the contributionsof Ms. Clement to the appreciation or preservation of the separate propertiesof Mr.
Clement. In the absence of such fact-finding, we review the record de novo. It is apparent from the
record that Ms. Clement was primarily responsible for the homemaking responsibilities in the
Clement househol d. She devoted herself to the responsibilities of ahomemaker with Mr. Clement’s
blessing; indeed, it is conceded by both parties that Mr. Clement did not want her to be employed
outside of the home. By taking care of these duties, Ms. Clement enabled Mr. Clement to spend
much of his time outside the home pursuing business interests, community involvement, and
recreational activities. Mr. Clement claimed, at trial, that he had done nothing to contribute to the
appreciation of his separate properties during the duration of his marriage to Ms. Clement. He
pointed out that the actua day-to-day management of his properties was delegated to other
individuals. The upshot of these assertionsis that, if Mr. Clement did nothing to contribute to the

2 Mr. Clement’s 7,754.5 shares in Guaranty include 6,327.5 shares he owns outright (5.93% of the company’s
outstanding stock), and 1,427 sharesthat areheld in trust for Mr. Clement’ sbenefit (1.34% of the company’ s outstanding
stock).
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appreciation or preservation of these separate properties, then Ms. Clement cannot be credited with
helping to make such appreciation or preservation possible through her contributions as a
homemaker. It strains credulity for Mr. Clement to suggest that he had little or no role in the
preservation or appreciation of hisseparate assetsduring his marriageto Ms. Clement. Whileit may
be true that many of the day-to-day responsibilities of managing the properties were delegated to
other individuals, the record shows that Ms. Clement’s contributions as a homemaker freed Mr.
Clement up to oversee hiswide range of properties and investments unburdened by the day-to-day
management of the home or many of the responsihilities involved in parenting their son Bowers.
Mr. Clement himself acknowledged that much of the management of his separate properties was
delegated to empl oyees of Guaranty Loan, of which Mr. Clement was an owner. Furthermore, even
while such employees may have donethe bulk of thework, Mr. Clement did, at times, take an active
rolein managing the properties---for example, he rehabilitated about 160 apartment units owned by
Guaranty; he participated in the firing of afarm manager of Parkin Farm; and he was consulted by
Guaranty’ s employee Randy Catt whenever the farmers who leased Parkin Farm desired to make
improvementsto the property. Whether he chose to manage his properties by del egating day-to-day
responsibility to other individualsisnot especially materia tothisanalysis. What isimportant isthat
Mr. Clement was ultimately responsible for managing his own properties and Ms. Clement’ swork
as a homemaker alowed him to do just that. Given the length of the marriage, Ms. Clement’s
substantial responsibilities asahomemaker, and thefact that several of these properties maintained
their value, or appreciated in value, under the management of Mr. Clement or his agents, we
conclude that the appreciation of several of Mr. Clement’s separate properties during his marriage
to Ms. Clement should be considered marital property. We will proceed to analyze each of the
separate properties at issue in this case to determine whether their appreciation should be deemed
Separate property.

(b) Classification and valuation of Mr. Clement’ s separate properties

Thetrial court heard agreat deal of testimony about the nature of Mr. Clement’ smanagement
of his separate properties as well astheir value. Mr. Clement gave testimony as to the value of his
properties, and Ms. Clement introduced expert testimony on the value of Guaranty Loan and Parkin
Farm. We will address each of the propertiesin turn.

M) Guaranty Loan and Real Estate Company

3 Mr. Clement’s implicit argument (that because the day-to-day management of his properties was

delegated to employees of the company of which he was part owner, none of the preservation or appreciation of thevalue
of such propertiescan be attributed to hiseffort, and therefore cannot be considered marital property sinceMs. Clement’s
contributions as a homemaker were of no consequence in the preservation or appreciation of such property’s value)
would have the effect that, the broader an individual’s separate property holdings, the less the appreciation of such
properties could be considered part of the marital estate, since a larger estate would naturally necessitate greater
delegation of hands-on management to others. We do not believe the law of Tennessee countenances such aresult. Even
when an individual, such as Mr. Clement, manages such property largely by delegation of responsibility to others, we
conclude that the preservation and appreciation of the value of such property is properly attributable to his or her effort
and therefore, to the homemaking spouse’s efforts as well.
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Atthetimeof trial, Mr. Clement owned a7.3 percent sharein Guaranty Loan and Real Estate
Company. On his 14(c) affidavit filed during the divorce proceedings, Mr. Clement stated that the
value of hisstakein Guaranty Loan was $510,570 when he acquired it, and that it had afair market
value of $715,000.00 at thetime of the affidavit. Ms. Clement, in her 14(c) affidavit, stated that Mr.
Clement’s stake in Guaranty Loan was $640,909 when he acquired it, and that it was worth
$1,118,893 at the time of the affidavit.

Ms. Clement retained Alec lvy, a certified public accountant, to measure the value of Mr.
Clement’s stock in Guaranty.* It appears that Mr. Clement based his $715,000 estimate of the
company’ svalue on thework of acertified public accountant named Osborn. Since Mr. Osbornwas
not called to testify at trial and no report prepared by him was entered into evidence, the record
contains scant indication of how the current market value of $715,000 offered by Mr. Clement was
derived, asidefrom Mr. Osborn’ sgeneral description of hismethodology.> Mr. vy suggeststhat Mr.
Clement’ s value was based on the historical accounting at cost. Mr. vy was called by Ms. Clement
to testify to the value of Guaranty, by making adjustments to the book value upon which Mr.
Clement’ s valuation of Guaranty was based. Mr. Ivy testified that a more accurate measure of the
worth of Mr. Clement’s shares in Guaranty would be derived from the Crittenden County tax
assessor values of some of the rea property held by Guaranty. However, he did not make this
adjustment to agricultural property held by Guaranty, since, according to Mr. Ivy, farm property in
Crittenden County has an “artificialy low tax assessed value.” Using his methodology, Mr. lvy
stated the value of Mr. Clement’s shares held outright in Guaranty to be $1,118,893 after tax
reserves.

Because Mr. Clement did not introduce any documentary or testimonial evidence asto how
he arrived at measurement of the value of his Guaranty stock, while Ms. Clement introduced an
expert report and testimony by Mr. Ivy---evidencethat appearsto be highly credible upon our review
of the record---we conclude that the evidence preponderates in favor of the measurement of value

4 At trial, Mr. Clement’s counsel objected to the admission of Mr. lvy’s testimony on grounds of

relevance, since Mr. Ivy declined to describe his measurement of the value of Mr. Clement’s shares in Guaranty as an
“appraisal.” Mr. lvy explained that the term “appraisal” denotes a more far-reaching examination of acompany’svalue
than he carried out, one that would also involve an “investigation of the profitsin comparable companies and so forth.”
Mr. Ivy’s procedure was a more limited one, and therefore he was not comfortable calling it an “appraisal.” Rather, he
called hiswork a“measurement of value.” M s. Clement’scounsel, Mr. Caywood, explained that M r. Ivy’ stestimony was
analogous to a cross-examination of Mr. Clement concerning his valuation of his stock in Guaranty. The trial court, we
believe correctly, concluded that Mr. Ivy’srefusal to call his opinion of the Guaranty stock’s value an “appraisal” goes
to the weight, not the admissibility, of the evidence.

> Ms. Clement’ s attorney read into the record part of the report prepared by Mr. Osborn. It read, in part:
“Per your instructions, we have conducted a general review of the books and records of Duke B. Clement, Jr. and Janet
Clement as of December 31, 2000 for the special purpose of identifying assets and liabilities ... asto marital or separate
property as set out in Tennessee statute 36-4-121. Our review included an inspection of the books of accounts of Duke
B. Clement, Jr., an inspection of tax returns, financial documents, estate tax records and gift tax returnsof Mr. Clement’s
parents and grandparents .... Y ou have asked that our report include the estimated fair market value of various assets.
We have relied upon the opinion of Mr. Clement with respect to those assets not readily valued. Although we make no
representation asto these valuations, nothing hascometo our attention to suggest the val ues presented are unreasonable.”
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offered by Ms. Clement’ s expert, Mr. Ivy. Therefore, we conclude that the correct measurement of
the stock’s current value, for the purpose of determining its appreciation since its acquisition, is
$1,118,893. Therecord does not indicate how the parties arrived at the valuesthey contend the stock
in Guaranty to have had at the time of itsacquisition by Mr. Clement. Ms. Clement stated that it had
the value of $640,909 at acquisition and Mr. Clement contended the value was $510,570. In the
absence of any other evidence, we follow the value given in Mr. Clement’s 14(c) affidavit of
$510,570, since he was in the best position to know its value. As a result, we conclude that
Clement’ s stake in Guaranty Loan appreciated by $608,323 during the Clement marriage, and that
this must be distributed with the marital estate.

(i)  Avondale Apartments, Inc.

Mr. and Ms. Clement haveaninterest in Avondale A partmentsin West Memphis, Arkansas.
Mr. and Ms. Clement jointly own eight shares, and Mr. Clement holds seven shares as separate
property. Mr. Clement testified that Bill Catt, an employee, manages the Avonda e Apartments and
that neither Mr. nor Ms. Clement had any involvement in the day-to-day management of this
property. At trial it was undisputed that Mr. Clement’ s separate ownership interest in the Avondale
Apartments appreciated by $92,820 during the Clements' marriage. Ms. Clement contends that the
appreciationinvalueconstitutesmarital property, andfurther suggestsin her apped brief (apparently
on atheory of transmutation) that since proceeds from the shares she ownsjointly with Mr. Clement
areused to pay Mr. Catt, the appreciation of Mr. Clement’ s seven separate shares constitutes marital
property. Aswe have explained supra, we are not persuaded by Mr. Clement’ s argument that since
an employee is delegated the responsibility for managing his property, Mr. Clement hasno rolein
the preservation or appreciation of its value. We believe that Avondale Apartments is another
property that must be deemed to have been under the management of Mr. Clement---even if he
del egated day-to-day management to an employeeof hisfamily business---and that thisarrangement
was made possible, at least in part, by Ms. Clement’s complete assumption of the responsibilities
of homemaker. Therefore, we conclude that the appreciation in the value of the Avondae
Apartmentsis properly considered to be part of the marital estate.

@iii)  Clement & Norfleet

Mr. Clement owns a fifty percent interest in Clement & Norfleet, acommercia rea estate
concern in West Memphis, Arkansas. Mr. Clement testified at trial that he received this stake in
Clement & Norfleet as a gift from his father in the early 1980s. The property is managed by a
Guaranty employee, Bill Catt. Ms. Clement contends that, due to commingling of marital property
with Mr. Clement’s interest in Clement & Norfleet, the cash reserves of Clement & Norfleet are
marital property and should be distributed accordingly.

We agree with Ms. Clement that the appreciation of Clement & Norfleet is correctly
considered marital property, sincethisasset, like Guaranty and Avondal e A partments, was managed
by Mr. Clement’ semployeesand apreponderance of evidence showsthat itsvaluedid not appreciate
solely due to market forces. The properties held by Clement & Norfleet are commercia properties
that would require repair, maintenance, and other forms of general managerial oversight to retain
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their value. Because this property was managed by Mr. Clement and his agents, we believe its
appreciation can be attributed in part to Ms. Clement’ s contributions as a homemaker.

Asto the value of Mr. Clement’sinterest in Clement & Norfleet, thereislittle evidencein
the record concerning the value of this asset. Mr. Clement does not address the existence of cash
reserves, but statesthat hisinterest in Clement & Norfleet had avalue of $261,550 when heacquired
it, and had an appreciated value of $282,000. We found no testimony in the record discussing the
existence of a cash reserve, and aside from Ms. Clement’ s 14(c) affidavit, no other indication that
such areserve existed. We will follow Mr. Clement’s 14(c) statement of the value of hisinterest in
Clement & Norfleet, and we conclude that the appreciation of Clement & Norfleet, in the amount
of $20,450 should be considered part of the marital estate.

(iv)  Parkin Farm

Mr. Clement and apartner, Jay Norfleet, ownthreetractsof land in Parkin, Arkansas, known
collectively as Parkin Farm. Mr. Clement received hisinterest in Parkin Farmin 1991 and 1992 as
a gift from his mother. Mr. Clement’s and Mr. Norfleet’s respective interests in Parkin Farm are
divided asfollows: Mr. Clement owns one 438-acre tract (the “ Parkin Tract”®), Mr. Norfleet owns
one 530-acretract (the* Section 17 tract™); and both parties own the remaining 4100-acre tract (the
“Large Tract”) astenantsin common. Mr. Clement contended at trial that hisinterest in Parkin Farm
was worth $1,061,400 at acquisition, and $1,441,000 at the time of trial, giving an appreciation of
$379,600. He did not introduce an expert report or expert testimony to support these valuations. Ms.
Clement contended that Mr. Clement’s interest in Parkin Farm was worth $1,139,422.60 at
acquisition, and $2,630,409.60 at trial. Ms. Clement introduced Mr. James Wood, a staff appraiser
for Farm Credit MidSouth, in Wynne, Arkansas, to testify concerning the fair market value of the
farm at the time of trial. Based on Mr. Wood's appraisal, Ms. Clement alleges that Mr. Clement’s
interest in the farmland appreciated by $1,490,897 during the marriage, and that such appreciation
ismarital property that should be distributed accordingly.

Thetestimony at trial, concerning the use and management of Parkin Farm, was asfollows.
Mr. Clement testified that the farm is used to farm agricultural crops. He testified that he had no
responsibility for the day-to-day management of thefarm or dealing with thefarmers, but that Randy
Catt, an employee of Guaranty, handled many of the management tasks. Farm managers oversaw
the farm, and Mr. Clement had been involved in firing one of the farm managers. Mr. Clement
testified that he never went to inspect the farm. He received a percentage of the revenue from the
crops farmed there. Two farmers leased the farm, under leases negotiated by Randy Catt on Mr.
Clement’sand Mr. Norfleet’ s behalf. Mr. Catt did not receive any “ parameters’ from Mr. Clement
and Mr. Norfleet before negotiating the leases, but Mr. Clement and Mr. Norfleet “both let him go

6 For ease of reference, we adopt the terms used by Ms. Clement’s expert appraiser, James A. Wood,

to refer to the tracts that make up Parkin Farm: “Parkin Tract” refers to the 438-acre tract owned by Mr. Clement;
“Section 17 Tract” refers to the 530-acre tract owned by Mr. Norfleet; and “Large Tract” refers to the 4100-acre tract
owned by Mr. Norfleet and Mr. Clement as tenants in common.
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out and do it.” At thetime of trial, the farm was being leased to the farmers under a deal that had
been worked out several yearsearlier. Mr. Clement testified that whenever thefarmerswho leasethe
land desireimprovementsto thefarm, thefarmerswill approach Randy Catt concerning the proposed
improvements, and that “ Randy will comeand talk withus[Mr. Clement and Mr. Norfleet], and then
he'll go back and work it out with thefarmers.” Certainimprovements, paid for by Mr. Clement and
Mr. Norfleet, had been made to the farm.

The value of the improvements made to Parkin Farmis acritical consideration in resolving
the question of how the appreciation in value of Mr. Clement’s interest in Parkin Farm should be
classified. If theva ueof theseimprovementsisnegligible, wemay concludethat thevalueof Parkin
Farm rests primarily in its cropland and that any increase in the value of Parkin Farm in the years
since its acquisition was due to inflation and market forces. Conversaly, if the value of these
improvementsis considerable, it stands to reason that the maintenance or appreciation of the value
of Parkin Farmisdue, at least in part, to theinstallation and mai ntenance of theseimprovementsand
the management of thefarm by Mr. Clement and his co-tenant, Mr. Norfleet, or their agents. There
was no testimony taken at trial concerning the nature of improvements made to the farm, but the
appraisal report prepared by Ms. Clement’s expert, James A. Wood, a Senior Staff Appraiser with
Farm Credit Midsouth, ACA, is illuminating on this point. According to Mr. Wood's report, the
improvementson Parkin Farm include a shop/equi pment shed located onthe Large Tract; al.2 mile
center pivot located on the Large Tract; a 1/4 mile center pivot located on the Section 17 tract; a
number of irrigation wellslocated at various places across thethreetracts; twelve grain binsin poor
condition, located on the Parkin Tract; an old quonset-style building in poor condition, with some
limited utility for storage, located on the Parkin Tract; awood-frame, tin-clad shed in poor condition
that possesses limited utility for storage, located on the Parkin Tract; and an old barn located on or
near the property boundary of the Parkin Tract. According to Mr. Wood, the total value of the
improvements to Parkin Farm was approximately $102,024, and he stated that the grain bins,
guonset-style building, shed, and old barn contributed nothing to the value of the tracts. There was
no evidence introduced concerning what specific improvements to the farm had been made by Mr.
Clement and Mr. Norfleet, and what improvements were present on the land when it was acquired.
Thevast mgjority of the value of Parkin Farm wasthe value of itscropland. Mr. Wood apprai sed the
value of the farm at $5,300,000, with Mr. Clement’s stake valued at $2,630,409.60. Mr. Clement
valued his stake in Parkin Farm at $1,441,000.

Because the value of the improvementsto Parkin Farmis clearly anegligible component of
the property’ soverall value—indeed, thereareno val uableimprovementson the Parkin Tract owned
separately by Mr. Clement—and becausetherewaslittle or no evidenceintroduced at trial to suggest
that any val uableimprovementswere made by Mr. Clement and Mr. Norfleet after they acquired the
land, we conclude that the appreciation in value of thefarm since it was acquired isnot traceableto
the management of the farm by Mr. Clement, Mr. Norfleet, or their agents, but rather is a passive
increasein value dueto inflation. InHarrison v. Harrison, 912 SW.2d 124 (1996), the Tennessee
Supreme Court considered whether an increase in value of farmland that a husband acquired as
separate property should be considered marital property. At trial in Harrison, it was acknowledged
by both parties that the sole cause of increase in the value of farmland was due to the construction
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of Interstate 24 across the property. Therefore, the appreciation was deemed not to be attributable
to the efforts of one or both of the spouses, and the Supreme Court held that the appreciation could
not be considered marital property. We consider the case at bar to be analogousto Harrison, in that
the record shows no substantial contribution by either Mr. Clement or Ms. Clement to the
appreciation in value of the property, but rather, it appears that the appreciation in value was due
solely to market forces and inflation.

We conclude that, in view of the relatively minimal improvements present on the farm and
the fact that the great majority of the farm’svalue liesin its cropland, the appreciation constitutes
apassive increase in value that cannot be attributed, in any part, to Ms. Clement’ s contributions as
a homemaker. Therefore, the appreciation in the value of Parkin Farm cannot be deemed marital

property.
(v) Clement & Norfleet Farms

Clement & Norfleet Farmsistheoperating arm of Parkin Farm. Asthe Parkin Farm generates
revenue, the revenueis deposited into the bank account of Clement & Norfleet Farms. Mr. Clement
testified at trial that Clement & Norfleet Farms does not have any assets except the bank account.
On his 14(c) affidavit, Mr. Clement indicated that the appreciation of his share of Clement &
Norfleet Farms was $44,000. Ms. Clement indicated that Clement & Norfleet Farms possessed an
undistributed cash reserve, of which Mr. Clement’ s share was $139,465.

We concludethat the value of Mr. Clement’ sinterest in Clement & Norfleet Farms must be
considered marital property. By virtueof the control exercised by Mr. Clement or hisagentsover his
interest in Parkin Farm, Mr. Clement has actively managed his stake in Parkin Farm since he
acquired it. Therefore, we hold that Ms. Clement through her efforts as a homemaker made a
substantial, indirect contribution to the acquisition of the revenue from Parkin Farm. The only
evidence in the record concerning the value of Clement & Norfleet Farms are the figures contained
in the respective 14(c) affidavits of Mr. Clement ($44,000) and Ms. Clement ($139,465). In the
absence of any other evidence, wefollow Mr. Clement’ svalue, as he, being the owner of thisasset,
isin abetter position to know its actual value. Therefore, this $44,000 interest must be included in
the marital estate and distributed accordingly.

(vi)  Hunting Club Memberships

Mr. Clement bel ongsto two hunting clubs, the Five Lakes Outing Club (ahunting and fishing
club near Hughes, Arkansas), and the Greasy Slough Hunting Club (a duck hunting club near
Jonesboro, Arkansas). The memberships began as Mr. Clement’ s separate property; hereceived his
membership to Five Lakes Outing Club from his grandfather’ s estate and received his membership
to Greasy Slough Hunting Club at the age of sixteen asagift from his grandfather. It is undisputed
that the value of the club memberships appreciated by $229,000 during the Clement marriage, Five
Lakes by $130,000.00 and Greasy Slough by $99,000.00. Mr. Clement testified that he paid annual
dues and assessments to each club from the Clements’ joint checking account. Over the five years
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leading up totrial, Mr. Clement testified that he paid, on average, $1,300 per year to Greasy Slough,
and $4,300 per year to Five Lakes Outing Club. He once madeapayment of $2,777.78 fromthejoint
checking account to retire another member’ s membership in Greasy Slough. Ms. Clement contends
this appreciation constitutes marital property, and that she should be awarded half of that amount.

Thereisno evidencethat Mr. Clement did anything to preserve or enhancetheva ue of these
membershipsasidefrom paying hisdues and assessmentsand retiring asingle membershipin Greasy
Slough. Although it istrue that these payments were made from thejoint checking account, we note
that these payments—over the five years leading up to trial—totalled approximately $22,000 with
respect to Five Lakes Outing Club and approximately $6,500 with respect to Greasy Slough. These
payments are dwarfed by the great appreciation in the value of these memberships. We cannot
conclude that Ms. Clement made a substantial contribution to the preservation or appreciation in
value of these memberships. We hold that the appreciation in val ue of the hunting club memberships
cannot be considered marital property.

(c) Thedistribution of appreciation in Mr. Clement’ s separate properties

Having considered the Tennessee statute governing the division of marital property, T.C.A.
§36-4-121, and applicablecaselaw, wehave concluded that it isnecessary to amend thetrial court’s
distribution of marital property in the following way, to account for the appreciation of severa of
Mr. Clement’s separate properties as described in this section, supra. As to the appreciation in
Guaranty, Avondale Apartments, Clement & Norfleet, and Clement & Norfleet Farms, we conclude
itisappropriateto award Ms. Clement 30% of the appreciated value of each of these properties, and
Mr. Clement 70% of the appreciated value. In so concluding, we areguided, in part, by thereasoning
of another panel of this court in the case of Brown v. Brown, 913 SW.2d 163 (Tenn. 1995). In
Brown, an appeal from adivorce decree, the husband had inherited an interest in aconcrete business.
After he assumed control of the family business, the parties' income increased substantially. When
the earnings of the wife, a schoolteacher, and husband were combined, they were able, in thewords
of this Court, to live an “opulent lifestyle.” On appeal, one of the issues was whether the wife's
contributionsasahomemaker, together with her financial contributionsfrom her ownjob, supported
afinding that she had made a substantial contribution to the preservation and appreciation of her
husband' s interest in the concrete business. The court found that she had, in fact, made such a
substantial contribution. However, since she was never directly involved with any aspect of the
business, this Court found that her indirect contributions entitled her to a 20% share of the
appreciation in her husband’s concrete business. We conclude that, while this case bears some
similarities to the situation in Brown, the equitiesfavor awarding Ms. Clement alarger percentage
of the appreciation in her husband’ s separate assets with respect to which we have determined that
the appreciation is marital property. Among other considerations, we note that whilein Brown, the
homemaking spouse had maintained a career of her own as a tenured schoolteacher—and thus
incurred lessfinancial detriment by her homemaking—Ms. Clement was afull-time homemaker for
thirteen yearsand the proof at trial clearly established her financial detriment asaresult of her years
outside the paid workforce. In our view, 30% is an equitable share of the appreciation in view of the
equities here.
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4. “Did the Trial Court err in failing to distribute various valuable marital assets and
substantial liabilitiesresulting in an inequitable distribution of marital property?”

Ms. Clement’s next issue on appeal is whether the trial court erred in failing to distribute
various marital assets and liabilities, with the result that the court’ s distribution of marital property
was inequitable. The assets in question include the substantial personal property in the possession
of Ms. Clement and Mr. Clement, as well as a valuable wine collection the value of which she
estimated to be $66,700. The liabilities include two promissory notes to Alvin Traylor, Jr. (Ms.
Clement’s father), into which she entered during the parties’ separation, for the purpose of
purchasing a separate residence.

(a) Failureto distribute marital assets

Ms. Clement alleges that the trial court failed to include, in the distribution of marital
property, $175,340 of personal property in the possession of Mr. Clement, as well as $38,722 in
personal property in her possession. Furthermore, thetria court allegedly failed to distribute awine
collection the vaue of which she estimated to be $66,700.

Under Tennesseelaw, marital property includesall personal property held by the spousesin
adivorce proceeding, as long as such property was acquired during the marriage. T.C.A. § 36-4-
121(b)(1)(A) reads, in relevant part,

“Marital property” meansall real and personal property, both tangibleandintangible,
acquired by either or both spouses during the course of the marriage up to the date
of the fina divorce hearing and owned by either or both spouses as of the date of
filing of a complaint for divorce, except in the case of fraudulent conveyance in
anticipation of filing, and including any property to which aright was acquired up to
the date of the final divorce hearing, and valued as of a date as near as reasonably
possible to the final divorce hearing date.

In her 14(c) affidavit, Ms. Clement includes an exhaustive list of personal property held by herself
and Mr. Clement.” In her 14(c) affidavit, Ms. Clement asserts that the personal property in her
possessionisworth $38,722, and assertsthat the persona property in the possession of Mr. Clement
isworth $175,340. Shefurther statesthat awine collectionin Mr. Clement’ s possession, purchased
during the marriage and not included in the list of other personal property, isworth $66,700. In his
14(c) affidavit, Mr. Clement does not mention or value any persona property, nor does he mention
or value the wine collection.

! This list includes furniture, accessories, appliances, artwork (including a $50,000 Carroll Cloar

painting), electronics, rugs, lamps, crystal, exercise equipment, garden items, linens, animal trophies, memorabilia, yard
equipment, tools, guns, curtains, and family albums.
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It was brought out at trial that at her deposition in the divorce proceeding, Ms. Clement had
stated that she had “no idea” what the fair market value of tangible persona property in the marital
residence would be, or what percentage was a gift from Mr. Clement’s family or was purchased
during the marriage. However, shetestified that after her deposition, she attempted to determinethe
value of the personal property in question and its provenance. She also priced the wine collection
at a Memphis liquor store. Mr. Clement offered no alternative valuations of the items she listed.
After reviewing the list of personal property held by Ms. Clement, we conclude that the prices she
attachesto the variousitems are reasonabl e, and that Ms. Clement’ s valuation of the property isthe
only competent evidenceintroduced at tria of the value of the personal property held by the parties.

A trial court has broad discretion in distributing marital property. However, the trial court
in the case a bar did not mention the personal property at issue here, nor was there any indication
that the value of such property was considered when the court distributed the marital property
between the parties. Given the substantial value of the personal property at issue, we conclude that
the failure to include this persona property in the valuation of the marital estate and in the
distribution of marital property, wasin error.

(b) Failureto distribute marital liabilities

Ms. Clement further allegesthat thetrial court erred infailing to distribute marital liabilities
intheform of two promissory notes, totaling $60,000, i nto which she entered prior to thefinal decree
of divorce®, for the purpose of purchasing ahome for herself and Bowersat 959 E. Riverwalk Drive
inMemphis. Mr. Clement argues, in hisappea brief, that the debt wasnot amarital debt sinceit was
incurred during the separation of the parties. Ms. Clement assertsthat, since the debtswereincurred
during the marriage of the parties, they are marital debts.

Under Tennessee law, any debt incurred during a marriage—including one incurred during
a separation—is a marital debt. In Alford v. Alford, 120 SW.3d 810, 813 (2003), the Tennessee
Supreme Court stated:

We... hold that “marital debts’ areall debtsincurred by either or both spousesduring
the course of the marriage up to the date of thefinal divorce hearing.... Unlessacourt
has made provisions for the distribution of property in adecree of legal separation,
a period of separation before divorce has no effect on the classification of debt as
marital or separate.

Under Alford, then, it is clear that the promissory notes entered into by Ms. Clement constitute

8 The promissory note for $10,000 was entered into on July 13, 2001. The promissory note for $50,000

was entered into on March 7, 2002. The final decree of divorce was entered on September 2, 2003.
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marital debts, and must be distributed with the marital estate.’

It remains for us to determine how this marital debt must be allocated between the parties.
On this point, Alford v. Alford does permit the consideration of the Mondelli factors that were
rejected in determining whether a debt was separate or marital. The Alford court stated:

[W]e next consider how the debts should be allocated between Husband and Wife.
Tennessee courts should use the four factors listed in Mondelli as guidelinesin the
equitabledistribution of marital debt: (1) thedebt’ spurpose; (2) which party incurred
the debt; (3) which party benefitted from incurring the debt; and (4) which party is
best able to repay the debt. A careful application of these factors will insure the
fairest possible allocation of debt. It will also protect the spouse who did not incur
the debt from bearing personal responsibility for debts that are the result of personal
excesses of the other spouse.

Id. at 814 (internal citations omitted). Having considered these factors, we conclude that the debt,
represented by the promissory notestotaling $60,000, should be all ocated two-thirdsto Ms. Clement,
and one-third to Mr. Clement. While this debt was incurred by Ms. Clement primarily for her own
benefit, it was also incurred for the benefit of their son Bowers, of whom Ms. Clement was the
primary residential parent. Mr. Clement, clearly, isbetter ableto repay the debt thanisMs. Clement.
Bowerswas amost sixteen yearsold whenthefinal decree of divorcewasentered, and thereforewas
likely to livein the house for two or more years following the divorce decree. Furthermore, in light
of the Supreme Court’ s concern with protecting a spouse from the “excesses’ of the other spouse,
we cannot say that Ms. Clement’s purchase of the Riverwalk Drive house, for the amount of
$451,000, was excessivein view of thelifestyleinwhich sheand Mr. Clement had lived during their
marriage, and considering that their River Tide Cove house was appraised at $2,421,678. We
conclude, therefore, that dividing the debt so that $40,000 isallocated to Ms. Clement, and $20,000
isallocated to Mr. Clement, is equitable.

5.“Did the Trial Court err in valuing the automobile Ms. Clement primarily drove?”

Ms. Clement’ snext issueon appeal concernsthevaluation of theautomobiledriven primarily
by her. The automobile, a 1989 BMW 540i, was valued in the National Automobile Dealer’s
Association (NADA) Used Car Guide (“the Blue Book”) at $21,050. In his appeal brief, Mr.
Clement contends that Ms. Clement “ offered absolutely no proof, through her testimony or through
an expert witness, asto the value of that vehicle.” We respectfully disagree with Mr. Clement. Ms.

o Mr. Clement, in his appeal brief, misstates the application of Alford. Mr. Clement states, “In Alford

v. Alford ... the Court held that ‘marital debts’ are those incurred during the marriage for the ‘joint benefit of the
parties.’” Thisis a patent misreading of Alford. In fact, Alford explicitly rejects the “joint benefit” test, enunciated in
Mondelli v. Howard, 780 S.W.2d 769 (Tenn. Ct. App. 1980), for determining whether a debt is separate or marital:
“ After carefully considering the matter, we reject the Mondelli analysisto the extent that it requiresatrial court to engage
inapreliminary determination of whether debt incurred during amarriageis marital or separate based on a‘joint benefit’
test.” Alford, 120 S.W.3d at 813.
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Clement statesin her 14(c) affidavit that the value she offersfor theBMW isacurrent NADA value
as of January 2003. Since the affidavit isrequired by the local rules of court, was properly attested
to by Ms. Clement, and was properly introduced at trial, the affidavit is competent evidence of the
valueof the car accordingto NADA. Mr. Clement, however, offered no basisfor attaching thevalue
of $36,000 to the BMW. In Terrell v. Terrell, No. 02A01-9610-CV-00254, 1997 WL 576536
(Tenn. Ct. App. Sep. 18, 1997), we stated that while “Blue Book” valuations are not conclusive
evidence of an automobile svalue, they constitute “highly probative evidence.” Sincethe blue book
value was the only “highly probative evidence’ of this automobile’s value introduced at trial, we
conclude that the trial court erred in basing its valuation of Ms. Clement’ s automobile at $36,000.

6. “ Should Ms. Clement be awarded alimony in solido from Mr. Clement’s separ ate estate
(which Mr. Clement valuesin excess of $5.3 Million) wherethe partieswere married for 22
years;, where Ms. Clement fulfilled her rolein every respect as a wage-ear ner, home-maker,
and parent; where Mr. Clement earned approximately $645,400 per year; and where Mr.
Clement hasan enor mous separ ate estate (M s. Clement only raisesthisissueasan alter native
argument in the event this Court finds, after reviewing the entire record, that the parties
actual marital estateisinsufficient toarriveat ajust result)?”

We have concluded that the marital estateis sufficient to arrive at a just result in this case;
therefore, we pretermit thisissue.

7.Did theTrial Court err in awarding Mrs. Clement rehabilitative alimony in the amount of
$4000.00 per month for seven years?

Mr. Clement’ s soleissue on appeal iswhether thetrial court erred in awarding Ms. Clement
rehabilitative alimony in the amount of $4000 per month for seven years. We review matters of
alimony under an abuse of discretion standard. If the discretionary decision is within a range of
acceptable adternatives, appellate courts will not substitute their decision for that of thetrial court
simply because the appellate court would have chosen a different alternative. We review the trial
court's discretionary decisions to determine: (1) whether the decisions are supported by the factsin
evidence; (2) whether the trial court identified and applied the applicable legal principles; (3)
whether the trial court's decisions are within the range of acceptable alternatives. Sullivan v.
Sullivan, 107 SW.3d. 507, 510 (Tenn. Ct. App. 2002). We will first review the applicable legal
principles.

The award of rehabilitative alimony isgoverned by T.C.A. § 36-5-101(d)(1)(A)-(E), which
reads, in relevant part, asfollows:

(A)  Spouses have traditionaly strengthened the family unit through private
arrangements whereby one (1) spouse focuses on nurturing the personal side
of the marriage, including the care and nurturing of the children, while the
other spouse focuses primarily on building the economic strength of the
family unit. This arrangement often results in economic detriment to the
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(B)

(©)

(E)

spouse who subordinated such spouse's own persona career for the benefit
of the marriage. It isthe public policy of this state to encourage and support
marriage, and to encourage family arrangementsthat provide for the rearing
of healthy and productive children who will become healthy and productive
citizens of our state.

The general assembly finds that the contributions to the marriage as
homemaker or parent are of equa dignity and importance as economic
contributionsto themarriage. Further, whereone (1) spouse sufferseconomic
detriment for the benefit of the marriage, the general assembly finds that the
economicaly disadvantaged spouse's standard of living after the divorce
should be reasonably comparableto the standard of living enjoyed during the
marriage or to the post-divorce standard of living expected to be availableto
the other spouse, considering the relevant statutory factors and the equities
between the parties.

It is the intent of the genera assembly that a spouse who is economically
disadvantaged rel ativeto the other spouse, berehabilitated whenever possible
by the granting of an order for payment of rehabilitative, temporary support
and maintenance. To be rehabilitated means to achieve, with reasonable
effort, an earning capacity that will permit the economically disadvantaged
spouse's standard of living after the divorce to be reasonably comparable to
the standard of living enjoyed during the marriage, or to the post-divorce
standard of living expected to be available to the other spouse, considering
the relevant statutory factors and the equities between the parties. Where
there is relative economic disadvantage and rehabilitation is not feasible in
consideration of al relevant factors, including those set out in this subsection
(d), the court may grant an order for payment of support and maintenance on
along-term basis or until the death or remarriage of the recipient except as
otherwise provided in subdivision (a)(3). An award of periodic alimony may
be made either in addition to arehabilitation award, where a spouse may be
partially rehabilitated as defined in this subdivision (d)(1)(C), or instead of
arehabilitation award, whererehabilitationisnot feasible. When appropriate,
the court may also award transitional alimony ....

In determining whether the granting of an order for payment of support and
mai ntenanceto aparty isappropriate, and in determining the nature, amount,
length of term, and manner of payment, the court shall consider all relevant
factors, including:

(i) The relative earning capacity, obligations, needs,

andfinancia resourcesof each party includingincome
from pension, profit sharing or retirement plans and

-24-



all other sources;

(it) Therelative education and training of each party,
the ability and opportunity of each party to secure
such education and training, and the necessity of a
party to secure further education and training to
improve such party's earning capacity to areasonable
level;

(iii) The duration of the marriage;

(iv) The age and mental condition of each party;

(v) The physical condition of each party, including,
but not limitedto, physical disability or incapacity due
to achronic debilitating disease;

(vi) The extent to which it would be undesirable for a
party to seek employment outside the home because
such party will be custodian of a minor child of the
marriage;

(vii) The separate assets of each party, both real and
personal, tangible and intangible;

(viii) The provisions made with regard to the marital
property as defined in 8 36-4-121;

(ix) The standard of living of the parties established
during the marriage;

(x) The extent to which each party has made such
tangible and intangible contributions to the marriage
as monetary and homemaker contributions, and
tangible and intangible contributions by a party to the
education, training or increased earning power of the
other party;

(xi) Therelativefault of the partiesin caseswherethe
court, initsdiscretion, deemsit appropriate to do so;
and

(xii) Such other factors, including the tax
consequences to each party, as are necessary to
consider the equities between the parties.

We will now proceed to consider the application of these guidelines to the facts of this case.

We note that, in keeping with the public policy concerns described in T.C.A. § 36-5-
101(d)(1)(A), Ms. Clement did in fact devote herself wholly to the personal side of the Clement
marriage, including the care and nurturing of their son, Bowers, to her own economic detriment. In
fact, given Bowers health problemsin his early years and the learning disability diagnosed during
his school years, the demands on Ms. Clement appear, to this Court, to have been greater than
typical, al other things being equal. The record, as discussed in this opinion supra, showsthat Ms.
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Clement must be deemed “economically disadvantaged.”

T.C.A. 8 36-5-101(d)(1)(B) further instructs that the standard of living of an economically
disadvantaged spouse should be reasonably comparabl e to the standard of living enjoyed during the
marriage, or to the post-divorce standard of living expected to be enjoyed by the other spouse,
“considering the relevant statutory factors and the equities between the parties.” It isclear from the
record that, while married, the Clements enjoyed an extremely comfortablelifestyle. Given hishigh
incomeand substantial personal estate, one can reasonably expect Mr. Clement to continueasimilar,
extremely comfortable lifestyle post-divorce.

Ms. Clement was forty-four years old at the time of the divorce trial. She had spent thirteen
years out of the workforce, and was earning approximately twenty thousand dollars per year at the
timeof trial. Although she earned acollege degree, nothing in the record suggeststhat she possessed
any special skills or proficiencies that would make her sought-after on the job market. Although it
istrue that Ms. Clement may have decades of useful employment ahead of her, it is unlikely that
through reasonable effort she could achieve a lifestyle comparable to that which she and Mr.
Clement enjoyed during marriage, or comparable to that which Mr. Clement can be expected to
enjoy post-divorce. In light of these considerations, and having further considered the statutory
factors set out in T.C.A. 8 36-5-101(d)(1)(E), we conclude that the trial court did not abuse its
discretioninmaking an award of rehabilitativeaimony to her. Wefurther concludethat the payment
of this rehabilitative alimony should not end upon the death of Mr. Clement, in view of his large
estate.

V1. CONCLUSION
For all of the foregoing reasons, we hold that the trial court erred in its classification and

distribution of marital property. We modify thetrial court’ sfinal decree of divorceto distribute the
property at issuein this appeal asfollows:

Janet Clement Duke Clement

Propertiesat issuein this appeal, to be divided equally between the parties:
River Tide Cove House $927, 839. 00 $927, 839. 00
Personalty - Janet Clement $38, 722. 00 $0. 00
Personalty - Duke Clement $0. 00 $175, 340. 00
Wine Collection $0. 00 $66, 700. 00
BMW $21, 050. 00. 00 $0. 00
Cash balancing payment $182, 268. 00 $0. 00

SUBTOTAL $1, 169, 879. 00 $1, 169, 879. 00

Properties at issue in this appeal, to be allocated 30% to Ms. Clement and 70% to Mr. Clement:
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Guaranty $182, 496. 90 $425, 826. 10
Avondale Apartments $27, 846. 00 $64, 974. 00
Clement & Norfleet $6, 135. 00 $14, 315. 00
Clement & Norfleet Farms $13, 200. 00 $30, 800. 00

SUBTOTAL $229, 677. 90 $535, 915. 10

Marital liabilities at issuein this appeal,

to be allocated 66.6% to Ms. Clement and 33.3% to Mr. Clement:

Marital Liabilities

($40, 000. 00)

($20, 000. 00)

SUBTOTAL

($40, 000. 00)

($20, 000. 00)

Marital properties allocated by trial cour

t, and undisturbed by this court:

Fidelity National Bank Account $5, 800. 00 $0
Phoenix Home Life Variable Annuity $11, 500. 00 $0
Traveler's Life and Annuity IRA $19, 000. 00 $0
New England Life Insurance Contract $4, 220. 00 $0
#8692382

New England Life Insurance Contrac $5, 782. 00 $0
#8542315

New England Life Insurance Contract $18, 788. 00 $0
#8157498

New England Life Insurance Contract $900. 00 $0
#28058185

Marketable securities contained in $57, 000. 00 $0
Morgan Stanley Dean Witter account

#372021949

Fidelity Bank Account (Husband's) $0 $35, 000. 00
National Bank of Commerce $0 $10, 400. 00
Salomon Smith Barney $0 $13, 600. 00
U.S. Allianz Annuity $0 $5, 000. 00
Traveler's Life Annuity IRA $0 $37, 000. 00
Guaranty Loan Defined Contribution $0 $19, 500. 00
Plan

Life Insurance Contract #8585814 $0 $28, 850. 00
Life Insurance Contract #8766072 $0 $25, 650. 00

-27-




Memphis Country Club Membership $0 $3, 000. 00
Memphis Hunt & Polo Club $0 $2, 000. 00
Membership
1992 Chevrolet Blazer $0 $4, 500. 00
2000 GMC Y ukon $0 $30, 000. 00
2001 Harley $0 $10, 000. 00
Residence at 959 E. Riverwalk Drive $51, 000. 00 $0
SUBTOTAL $173, 990. 00 $224, 500. 00
TOTAL $1, 533, 546. 90 $1, 910, 294. 00

We modify, asreflected in the abovetable, thetrial court’s order concerning the division of
property, to give Ms. Clement and Mr. Clement equal interestsin the equity in the River Tide Cove
house in the amount of $927,839 each. In order to render equitable the alocation of the personal
property held by the parties, the wine collection, and the BMW that was incorrectly valued by the
trial court, thetrial court’sorder is modified to award the amount of $182,268 to Ms. Clement. To
compensate Ms. Clement for her interest in the appreciation of Mr. Clement’ s separate properties,
the trial court’s order is modified to award Ms. Clement the amount of $229,677.90. The trial
court’s order is modified to allocate to Ms. Clement $40,000 of the marital liability incurred to
purchase her Riverwalk Drive home, and to alocate to Mr. Clement $20,000 of the same liability.
Inview of thefact that thisdivision of property entails the expenditure of alarge amount of cash by
Mr. Clement, weremand thiscaseto thetrial court for the purpose of determining the proper method
of achieving the equitable division of property provided for herein.

We further modify the trial court’s order to provide that Mr. Clement’s payment of
rehabilitative alimony to Ms. Clement should not end upon the death of Mr. Clement, inview of his
large estate. We leave undisturbed the provisions of the tria court’s order awarding Ms. and Mr.
Clement the various bank accounts, annuities, insurance contracts, and marketable securities
(included in the chart of our distribution of property). Each party will be responsible for the
mortgages on their respective houses. In al other respects, thetrial court’ sorder isleft undisturbed.
Costs in this appeal are taxed equally to the parties, Janet Clement and Duke Clement, and their
respective sureties.

W. FRANK CRAWFORD, PRESIDINGJUDGE, W.S.
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